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1 Research objectives and grounds

International law is commonly subject to professional and 
lay criticism based upon the deficiencies of its effectiveness 
and enforceability.  Impunity of atrocities shocking the con-
ciousness  of  mankind  has  been  a  real  phenomenon.  The 
reasons thereof are nested primarily in the characteristics of 
the sanctions of international law and their underlying polit-
ical relations. Modern international law however attempted 
to develop ever more efficient solutions for these lacunae: 
the fundamental tendency emerging is best summarised by a 
motto of the ICC preparatory works:  “to put an end to im-
punity.” The researches leading to the present doctoral dis-
sertation added just one single word to this expression in an 
attempt to answer one basic question: how to put an end to 
impunity?

Normative expansion of the post-world-war decades has led 
to manifest legislative progress in a number of regulatory 
fields – accountability for the most serious violations of in-
ternational law has not always been a similar success story. 
Meanwhile  international  responsibility  of  states has  been 
applied quite a few times,  territorially or even personally 
not effected states has held liable persons through universal  
jurisdiction and  also  the  first  international  criminal  
tribunals have become operational. The use of force, as a 
general context  to the crimes under international  criminal 
law, has taken place under the auspices of various interna-
tional organizations. In such cases, issues of attribution and 
the lack of an international forum having jurisdiction over 
the responsible individuals as well, have further hampered 
the chances of accountability. 
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Thus  the  ground for  impunity  is  not  to  be  sought  in  the 
simple lack of rules: on the contrary, according to my re-
search hypothesis the wide-ranging multiple rules and act-
ors may hold the legal technical reasons for impunity. The 
focus of this research has been laid upon the analysis of the 
interconnections of accountability solutions (state respons-
ibility,  universal  jurisdiction  and  international  criminal 
tribunals) in order to identify reasons and possible solutions 
for impunity. As it is the most recent attempt against impun-
ity, complementarity of the International Criminal Court has 
served as the fix perspective of the research. The jurisdic-
tion and admissibility system of the ICC seems so novel, 
that  its  insertion  into  the  traditional  international  legal 
framework raises a number of questions. 

These questions usually appear in the form of an alleged 
contradiction between two basic  human and legal  values: 
peace and justice. Can peace really be achieved by justice, 
or are there any peace without justice? Recent rules in the 
aforementioned accountability systems predict a necessary 
choice between these two values, as traditional international 
law stands for peace, while for personal criminal responsib-
ility, justice seems more important. 

2 Methodology

The reasons  of  impunity  are  only  partially  legal,  a  great 
many of these are rather political. The direction of the re-
search has been maintained however almost exclusively on 
the legal reasons. Background politics,  as determining the 
will of the States gained some relevance however, since the 
approach of the dissertation intends to follow traditions of 
voluntarism.
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Evaluation of  the  relations  among the accountability  sys-
tems, as these embody the will of the states taking a legal 
form, requires a legal approach. The chosen method for the 
research therefore has been a value-oriented positivist one, 
resulting in a lawyer's analysis of the normative framework 
of the relation between justice and peace.

Throughout the research period, as it is usual in internation-
al criminal law, neither civil nor common law methods have 
proven satisfactory in themselves. Nevertheless, as the re-
search subject is part of international and not comparative 
law, comparison has not been a key means for the prepara-
tion  of  this  work.  Comparative  approach  have  been  still 
used as a supplementary tool  in order to evaluate certain 
particular issues (e.g. the notion of a subpoena). 

As  a  main  rule,  the  research  was  conducted  by  written 
sources.  A significant  amount of primary sources  has  be-
come available on-line in the last few years, almost as valu-
able as access to the actual archives. Without even trying to 
be comprehensive,  some of  these  sources  could be  high-
lighted: the Legal Tools containing the preparatory materials 
for the ICC, the Nuremberg Trial Proceedings or the Avalon 
Project of Yale University. Case law databases of various in-
ternational judicial forums have been also particularly use-
ful. 

From  the  Hungarian  libraries  the  Central  European  Uni-
versity and Library of the Parliament offered great research 
facilities. Judge Géza Herczegh donated an excellent collec-
tion of books to our Department Library, which became a 
unique addition to my researches and the source list of this 
dissertation. Through Heinonline I gained access to a range 
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of  law  journals  not  commonly  available  in  print  at  the 
shelves of the mentioned libraries.

Beyond the written sources several conferences should also 
be mentioned that modified or added to the research work. 
International Criminal Law Network annual conferences in 
the Hague have driven my attention to the questions of com-
plementarity; participation at the 2004 ICHR Summer Pro-
gramme and the subsequent Conference in Galway, conduc-
ted by Professor William Schabas has been a tremendous 
asset for example in the understanding of certain common 
law concepts relevant in international criminal law; and last 
but not least a 2008 conference at the European University 
Institute shed some new light on my views on the relation 
between international public and criminal law. 

3 Research Outcomes and Applicability 
Thereof

1 – The system of complementarity has not been introduced 
in a vacuum – it has been taking its place among a number 
of pre-existing international legal institutions. Generally, the 
principal and detailed rules of the contemporary system of 
international criminal law have been greatly developed by 
the ad hoc tribunals. My research was however not attempt-
ing a thorough description of these tribunals. Instead, only 
their  impact  on  future  legal  development  have  been  ex-
amined here, and the rules on the commencement of their 
procedure, along with the relation to domestic prosecutions. 
These rules  are  the  predecessors of complementarity,  and 
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hold  most  important  experiences  for  the  understanding 
thereof. 

During the research, one of my working hypotheses on the 
extent  of  the  primacy of  the  ad hoc  tribunals  have  been 
partly  disproved,  partly  outdated.  Although  this  primacy 
still apparently exists, an increasing role of national prosec-
utions may be witnessed also regarding the competence of 
the two UN ad hoc tribunals. As one of the direct forerun-
ners of complementarity. the examination of a prima facie 
case can be identified, as conducted by these international 
forums. On the other hand the tensions surrounding the sub-
poena issued in the Blaskic case can well illustrate the actu-
al constraints of law enforcement vis-à-vis state authorities. 
The work of the ad hoc tribunals also evidence the practical 
difficulties of the results and symptoms of state authorities 
being unable or unwilling to genuinely prosecute persons 
responsible  for  the  serious  violations  of  the  fundamental 
norms of international law. 

Another  great  outcome  of  the  judicial  development  per-
formed by these tribunals is the clarification of the elements 
of crimes. Since the Nuremberg and Tokyo trials virtually 
the complete international human rights and humanitarian 
law have been changed. Several major concepts of substant-
ive international criminal law including, but not limited to 
the  most  important  general  principles  of  have  also  been 
made by the judges of the ad hoc tribunals: in other terms, 
this  means  the  adoption  of  international  criminal  law,  as 
such to the international legal reality of the late 20th  , early 
21st century. 

2 – Examination of accountability in the widest sense must 
be started with the identification of the subjects of law pur-
portedly sharing responsibility. According to the principle of 

-22-



personal responsibility “crimes against international law are 
committed by men, and not by abstract entities and only by 
punishing individuals who commit such crimes can the pro-
visions of international law be enforced”. However this ap-
proach at the time of its birth in 1945 opened new roads in 
international law, as the traditional subject of this law have 
been the states.  By 2001,  crimes  of  states  have  been re-
moved from the final Draft Articles on State Responsibility, 
yet the concept itself – a different kind of responsibility for 
the violations of the most fundamental norms of internation-
al law – survived. 

Such breaches of fundamental norms in certain cases may 
entail  personal  and  state  responsibility  alike.  When  a 
wrongful act is attributable to the state while also meeting 
all  the required elements of an international crime,  (or in 
simpler terms: the perpetrator of an international crime ac-
ted in an official capacity) there are several forums and pro-
cedures seemingly available for accountability. Parallel ap-
plication  of  individual  and state  responsibility  reasonably 
establishes  the  need  for  examining  the  interrelations 
between the two systems. It may be uphold, that a senten-
cing judgement against an individual would not form res ju-
dicata in the question of wrongfulness for a forum on state 
responsibility, while it may still be classified as a “highly 
persuasive” evidence. There is no trace in the recent cus-
tomary or other rules decreasing states responsibility in case 
of a successful application of personal accountability – even 
if the authorities of the very same state punished the indi-
vidual acting in an official capacity on behalf of that state.  
Such a domestic judgement for an international court rather 
becomes a highly persuasive evidence of both wrongfulness 
the act and its attribution to the state. Thus the recent con-
nection between state and individual responsibility effects 
negatively the most basic form of personal accountability: 
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trial by the state whose official committed the given crime. 
Accountability  for  atrocities  committed by abusing  peace 
operations under the auspices of international organizations 
is further hampered by difficulties related to the attribution 
of the conduct and the resulting lack of an international jur-
isdiction over the persons responsible. 

Beyond territorial and personal jurisdiction, rules on univer-
sal jurisdiction have a long standing history in international 
law – but the application of these rules has not such a glori-
ous past. Still, those relatively few examples on the applica-
tion  of  universal  jurisdiction  leading  back  to  the  fight 
against piracy, may be well considered successful achieve-
ments. Universal jurisdiction as applied against persons not 
any more sporting any kind of state support, like Nazi crim-
inals  after  the  war,  have  not  raised  any  issues  seriously 
questioning international legal cornerstones. 
The problem with universal jurisdiction does not lie in its 
application:  its  source is the lack of application.  National 
authorities have been reluctant to increase their case burden 
further, particularly so if those cases would require a huge 
amount of extra workload without offering apparent, if any 
results. On the other hand universal jurisdiction failed the 
historical opportunity at the turn of the millennia to become 
the tool against the impunity of high ranking statesmen, at 
least  that  can  be  derived  from the  Yerodia  and  Pinochet 
judgements. The range of application of universal jurisdic-
tion seems to be narrowed to private persons and to those 
state officials who does not enjoy any immunities under in-
ternational law. 

This concludes that traditional international legal solutions 
– state responsibility on the one hand, and universal juris-
diction based individual responsibility on the other – fail to 
provide a comforting solution against impunity of any per-
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sons, regardless of their power positions. The solution there-
fore may be offered by a new legal technique: international 
criminal tribunals. 

3 – As the dissertation maintains an international legal per-
spective, criminal legal evaluation of the crimes within the 
jurisdiction  of  the  tribunals  have  been  omitted.  Instead, 
there is only a brief summary of the distinctive elements of 
these crimes as regulated by the Rome Statute and the Ele-
ments  of  Crimes  of  the  ICC.  This  was  necessary  in  any 
case, as obviously, the commission of any these crimes is a 
conditio sine qua non to any prosecution by the internation-
al authorities. The Hungarian rules as of 2010 does not, or 
only partially reflect the aforementioned major changes in 
international humanitarian and criminal law, which leads to 
a number of theoretical and practical issues as well. The re-
cent state of the Hungarian regulation must be amended, be-
cause due to those lacunae in the Hungarian legal system, 
an ordinary judge would not  be able to trial  most  of  the 
cases on crimes within the jurisdiction of the ICC otherwise 
falling within his procedural competence. 

As for the goals of the research, the analysis of the Hungari-
an rules produced different results than those expected. The 
dissertation managed to describe the Hungarian regulatory 
framework, and by a comparison between the Rome Statute 
and the Hungarian Criminal  Code along with Act  VII  of 
1945  on  war  criminals  the  differences  have  been  clearly 
outlined,  yet  intentionally  not  detailed.  Uncovering  the 
reasons of the legislative halt in the implementation process 
of the Rome Statute have proven to be quasi impossible by 
the use of publicly accessible materials. Therefore identific-
ation of this havoc can be understood as a result of the re-
search, although the reasons thereof remain unknown. 
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4 – Preconditions to the exercise of jurisdiction at the ICC 
in their most narrow sense refer to the procedural steps to be 
taken before an investigation or a subsequent trial may be 
commenced. The rules regulating these preconditions were 
genuinely novel, regardless of similar indications at the ad 
hoc  tribunals. Even so, the regulatory concept based upon 
the utmost respect of national sovereignties is a restoration 
of  traditional  international  legal  values  in  international 
criminal law. Criminal procedure at the ICC is a measure of 
last resort – it may only take place if the effected national 
authorities are unable or unwilling to genuinely prosecute 
persons responsible for serious violations of certain funda-
mental norms of international law. 

Quite a few criticisms against the ICC are grounded in the 
misconceptions attached to these preconditions, particularly 
in  certain  distorted  interpretations  of  the  trigger  mechan-
isms. As “the” preconditions to exercise of jurisdiction (in 
the terminology of the Rome Statute), the analysis of the in-
ternational legal surroundings of these trigger mechanisms 
have received some emphasis in this dissertation. 

A core question to practical complementarity will be testing 
the genuineness of national prosecutions – by a secondary, 
international body. The synoptic rules on the lack of will-
ingness and ability form an integral part of the Rome Stat-
ute, but it remains silent, along with the preparatory materi-
als, on the conditions a national prosecution must meet, if it 
intends to be “genuine”. One notable example mentioned by 
the Statute is the so-called “shielding”, but its actual mean-
ing is missing from the legal tools. 
 
The solution to this problem in my opinion lies in the integ-
ration of an international public law understanding of the 
ICC preconditions. During my researches such an approach 
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led to the judicial practice of various human rights courts, as 
these had to answer a very similar problem to this “genuine” 
ICC issue. In the course of a joint interpretation of the right 
to life and the right to effective remedies both the European 
and the Inter-American Courts of Human Rights have de-
veloped certain standards, that can be interpreted as qualit-
ative requirements vis-à-vis state investigations in cases in-
volving killings allegedly attributable to state officials. Ac-
cording to my best knowledge, the identification of these 
standards, let alone their application to international crimin-
al  legal  problems  has  not  been  published  before.  These 
judgements may predict those conditions, that the Pre-Trial 
Chamber will probably evaluate in order to identify a genu-
ine national prosecution.

5 – The list of measures protecting national sovereignty is 
not exhausted by issues of admissibility and jurisdiction, or 
by  the  examination  before  an  investigation.  State  Parties 
have  never  wished  to  create  an  international  forum, 
burdened  inoperative  by  a  tremendous  amount  of  cases. 
The aim of the Rome Statute is to end impunity – not neces-
sarily  by  the  ICC.  The  Court  itself  is  just  a  mere  tool 
thereto, which is capable to prosecute, but its goal may also 
be achieved by convincing state authorities to make those 
prosecutions themselves. 

The judicial role of the ICC is closely related to internation-
al  peace  and  security,  which  in  turn  is  subject  to  the 
“primary responsibility” of the UN Security Council. Thus 
the Security Council obtained an undoubted position as one 
of the three triggers of the Court. On the other side of the 
coin  we  see  the  Security  Council  as  a  body  capable  of 
blocking the ICC procedure, if it considers that prosecution 
for certain acts hinders the Council's efforts to maintain in-
ternational peace and security.  
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There are  a number  of  safety valves  to  be passed in  the 
course of the procedure, all of which may effectively stop 
further steps by the ICC. The state may challenge the juris-
diction of the ICC until the trial itself is commenced, if it  
becomes able to prosecute or due to transitions it  already 
wants to prosecute. In these cases the ICC will refer the case 
back to the state after a thorough examination of the situ-
ations. 

Another blocking factor can be the Security Council, as act-
ing under Chapter VII of the UN Charter,  it  may defer a 
case from the ICC. This deferral  under the Rome Statute 
meant  a  12-months-long suspension  period  subject  to  re-
newal in the same procedure, but when sending the peace-
keepers  to  Liberia,  the  Security  Council  extended  this 
meaning in its own resolution. 

Moreover, rules of the Rome Statute regulating state co-op-
eration exemplify certain other means, by which a state may 
create some difficulties or even jeopardise ICC proceedings. 
Based upon the lessons learnt  from the  ad hoc  tribunals, 
both the Rome Statute and the Rules of Procedure and Evid-
ence consist of rules to avoid this kind of obstruction. 
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