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SUMMARY

l. Since it was founded the Church has been setierak considered as the spiritual reality
which, due to its spirituality and supernatural refcter is invisible. Due to its invisibility
doesn’t and can not possess worldly goods.

In spite of this, the II. Vatican synod explicittgaches, in line with some well-known
theologian who used to be active before and dfesynod, the “society” ( societas) character
of the Church highlighting the unity and individity of the relationship between tisecular

and thegrace community.

The Catechism of the Catholic Church, in turn, gsothe interpretation of the other
document in the synod: “Namely, it is the Churabvgn peculiarity to be worldly and divine,

it is visible, but rich in invisible goods”. (SC2)

In order to accomplish its task in the world, tHeu€h does need material goods.

Its task is to fulfill the mission role: “Go themt and make disciples of all the nations,
baptizing them in the name of the Father and ofSive and of the Holy Spirit and teach them
to observe all things that | have commanded you”.

The Church, which is not only invisible, but visbteality, since the beginning has always
attempted to accomplish its mission in space ameé ty utilizing the goods came from the
help of the congregation. The possession of matgoads was supposed to ensure not just
financing the costs arose while the Church worladté mission, but was also supposed to
provide the wider freedom of the church after alehi

This way, it is understandable, that for the Chustinch is rich in visible and invisible goods
in the same time defining exactly its relationhie tmaterial goods has always been important,
because it has always felt that if it had not fotimel proper way of handling these questions,
it would have lost its ability to the achievemerits,freedom and at last but not at least its
credibility as the follower of Christ and the annoar of the Gospel. Thus, the Church has
always tried to describe properly its relation e tmaterial goods. These smaller and more
significant regulations were integrated into théemtions of Canon-law, and later, after being
corrected ,according also to the actual periodmé tthe regulations ,have become parts of

Canon law-book number 17 and 83.



The CIC 1983 mentions in thd'®ook the jurisdiction which concerns the propertythe
Church. Nevertheless, this book considerably fadloespecially regarding the contents the
jurisdiction in the 4 part of the 3 book of the CIC 1917.

Here appears a difference which is easy to discowdrile in the 1495th canon of CIC 1917
only three act of law are mentioned which are eglaib property :acquisition, ownership,
(keeping), trusteeship, in the first paragraphhef 1254 book of the CIC 1983 distinguishes
four different act of law :acquisition, ownershigkeéping), trusteeship (administration), and
alienation..

Naturally, this does not mean that the CIC 191A'tikhow alienation. This knew it as well,
but regarded it in a different manner. It regartleglalienation as a contract, as a special type
of a contract, which, according to the law of thatiod was strictly prohibited to make it with
someone. Consequently, the alienation was rangexh@rthe units were titled as the"™9
(XXIX) "«“About contracts”.

The CIC 1983 however, according to the distincticas stated above, discusses in separate
section the alienation, exactly: “About contraespecially about alienation” under thé® 3
(11.) headword. Although, in the new law book thistinction is done, alienation is regarded
by the new law book as well as a special contkaleich is continuously generally prohibited,
but at the same time the interest, the mission,tl@dredibility of the Church are taken into
consideration in this.

Wherever it was ranged in by the law creators, &hithever regulations were responsible
for the acts of law related to property, the exaons to describe them have never been given.
This study attempts, following many authors who kear on it, to describe properly these
terms, particularly to analyze the alienation, idey to deepen the knowledge about it, and to
try to obtain the meaning by the description of taem as an act of law, thus to give a
definition to alienation.

The concept of alienation for the first sight ddeseem to be a type of expression of Canon-
law which wouldn’t appear to be totally clear orwka require adjustment regarding any part
of the available literature in the topic of Canaml But this is right just for the first sight. If
we examine the topic more deeply, both in the dfeche Church and in the Canon - law
literature is easy to see the evidence that then tetosely doesn’t cover a clear,
understandable and a non-problematic case. Theitilafis refer to this term have not been

settled until today.



This is likely to be supported by the fact thatilunobw newer and newer articles have been
published in the topic examining alienation frommyvdifferent aspects and bringing up newer
and newer problems related to the topic. The canafeinis word is unknown by many of the
people, but even if it means something for themy tthon’t know the exact content and extent
of it. Thus, it is not clear to which act of lowta of law or what kind of material goods it
refers to, namely, the ways as it is used in @wihcept influence the canonical meaning of
alienation, and in many cases just the concept bigevil jurisdiction is projected to explain
alienation when it is used for Canon-law purposgsich, of course do not cover the same
meaning. Let me mention an example from the regast, and its effects have been
influencing, in some parts, to the whole life oé t@hurch: the secularization occurred in post-
socialist and post-communist countries by which@heirch lost so many chattels and landed
property. It brings up the question, whether theingy up or the change of these goods to
other ones counts as a case of alienation, or ml@@sAnd who is responsible for executing
legal fairs in a case like this?

But several other similar examples can be foundrallind the word for a situation like this at
local Churches, where the Church doesn’t enjoysthte’s honor, or when the Church is just
tolerated by the State. Even in those lands andtdes it is not obvious how to handle this
where the Church finds itself in the middle of coomty which is getting to be more
secularized day by day, and behind its institutitvescongregation just disappears. Here the
guestion is raised: Can the chattels and landepepty of the Church be sold or hired out or
not? If yes, what kind of act is that, and legaltyo is responsible for it?

Regarding Canon law, we also find questions rel&dealienation. Thus, for instance among
expert authorities there is no homogenous poinie referring to the concept of alienation,
namely, because according to regulations of Canaw 4t is not a definition, it is valid for
the different extents come from everyday intergrets of alienation , which are wanted to
be counted among those concepts by some peopiieyould like to be extended by some
others, like Schuppe, who would change the terenation as “ alienation and similar legal
fairs to alienation”, and ,it is regarded by himsabcategory of trusteeship. Due to the
mentioned cases it can be consciously said: thikal/ not a topic which wouldn’t require

further studies.



This concept is not likely to be a term which does require correcting, highlighting and
description. That is to say, we can't call this Gan law topic as settled one, even if it is not
in the centre of interest. The recently publisheticlas and the newer and newer books

concerning the topic are also supporting this.

Il. Noticeable, that only in the 90’s or after wereblished essays, articles and books which
dealt exclusively just with the alienation. Compmhr® other Canon-law areas just like
marriage law or case law — in the topic of aliematihave been constantly published general
property-right books, handbooks, dissertationsantidles , not only after the new Codex has
come into force, but before and after as well.

The reason for why the canonical lawyers startedetd exclusively with alienation only after
the 90’s, would be difficult to figure out. Perhapthis phenomenon is due to the
circumstances were mentioned in the introductory. pationalization- returning -surrenders,
property-right questions and situations which wereught up by secularization caused the
actuality of the topic.

Each of these publications tries to analyze the talienation by highlighting the doubts
related to it , and bringing up the problems toider to find the answer. Roughly all of these
attempt stay on the theory level, don't give theveer to the problem of alienation, aside
from some exceptions these definitions don’t give answer. The proper answer is given
maximally in an indirect way when the term itsefidathe acts are tried to be described with
definitions, or just simply is highlighted and defd by descriptions, and in the meanwhile
they are always alluding to the relevant canonti®iCodex over and over.

Experiencing all this, | feel that there is a reaso bring through the term alienation setting
out from the theoretical dimension to the differenportant and significant situation of life as
referring to this case. By this, we are trying how the practical direction to the competent
authorities and persons of the Church at their plaae and situation in order to make their
decision properly, in line with the will of the Ciul, to serve the future and present

objectives of the Church.

lll. It is important to see clearly what does thierzation exactly refer to, especially from the
point of view of Canon - law norms, namely, depegdon that what we mean by alienation.
Thus, we are searching the answer what alienatielise limit mean as well, because this

can change the personal responsibility and thessacg permission too.



Having cleared the context of the term, we willdide to make decisions in a given situation
which deals with property right. For example, we dacide easier in a specific case whether
we need a permission or not, or rather above wadire limit is it required.

In order to achieve our target, in the beginninguif study we take a bypass to the world of
lay and civil law systems included Roman law, knagvihat it was the first created law
system, which was grounded for the actual CandnSatular law systems. This way, trough
our investigation we a kind of comparison of théfedent law systems, emphasizing the
explanation of the concept of alienation. By thisthod, on one hand we can follow up the
improvement process of alienation and the use it on the other hand, we can highlight —
of the concept of alienation - the differences aimdailarities which appear in the different law
systems , particularly among the contents of se@udd Canon - law approach.

After having investigated trough all these sediatan come the follow up of
alienation within Canon- law, and the constructairthe new concept of alienation by the
help of the different authors and norms of law, chhivould like to be a clear guidance and
this way a help as well to law creation, especitdhythose authorities who act roles in the use
of law. The purpose of Canon-law is to serve thermanities of the Church, by regulating
the life of the Church making it more simple in @rdo accomplish its mission as completely
as it is possible.

Lastly, such as a Bill, we prepare a legislatiMefbr those cases where the partial law deals
with the term alienation and which is relegateth® competence of the Episcopal conference

is missing. A similar situation came up in Romdiaexample.

IV. By our study we have done a review of the &tere related to the concept and to
regulation of alienation, and we recognized thatdhferent aspects regarding the concept of
alienation haven’t been settled so far. Accordinglg aimed as a target of our study to take
steps toward in this field, so we would like tottle refinement of the term alienation used in
Canon-law.

That is to define exactly what does the term inelydn order to help the trustees in the
discernment of their situation, and in order tewallthem seeing clearly when they dispose
with the decision competency and when they donytilds, we would like to help see if the
trustee has to ask for a permission or doesn't,ifaimds necessary who does the trustee have
to ask it from? Besides, we aimed as a target tkentfze trustees acknowledging their most

important task which is to handle the goods of €Chuaccording to the intention of the



Church, and to guarantee for the goods of Churebstipport of the defined peculiar targets
while they are doing their activity related to ttieattels and goods of the Church.

In order to accomplish this project we comparesl dtiferent law systems, terms and
the concepts which are used to express alienatidhdse systems, starting with Roman law,
trough secular law until Canon - law. We could aotedhat the different law systems do use
different aspects of the term alienation.

Regarding Roman law, the alienation can be foursl jn a primitive form and
concept. Initially, the use of alienation was tlght just of some citizens, or more accurately
of Roman citizens and it was valid for tangible geoLater this was extended to those goods
which were not just tangible but which could bezsed, thus the real estates were included
as well. Basically it meant the grant of properght from one to another person.

In the secular law we find a more exact concetliehation. In secular law alienation
expresses the process of chaffer, by which a gmatter changes its owner or when the
matter is granted from one person to another.

Then we arrived to the Canon - law and we recaghthat there wasn'’t always used
the same concept either. Moreover, we saw thaCtreon - law doesn’t really deal with the
meaning of alienation, especially earlier, wheresaw that the Church rather emphasizes the
prohibition of alienation by protecting its propgrand doesn’t use it “simply” as alienation,
in those cases either when someone did the alendthis situation anyway was regarded as
a nullified act.

After a while the prohibition of alienation wasftemed, and at that time the laws
started to deal about who, when and under whictugistances can alienate goods. Here and
there different declarations were stated abounhatien assisting to the different authors to
define the term. In this point of view the Ambita@sconstitution can be considered as the first
significant regulation, which emphasized and matigious some important aspects :
“However, if someone presumes to alienate any lohdnatter or good in spite of the
prohibitions : resulting the subservience of chattertgage, concession, rental and inheritor

by rental contract, we declare that these actsoldnave the power of effectuating...”

In the Constitution for the first time were mentohgoods designated with the prohibition of

alienation: real estates and valuable chattelsn This was the first to serve with useful legal

clarification of the alienation when it refers tmse acts in which the ownership of the matter
is assigned. However, it makes a distinction frtwose type of acts which doesn't result the
assignment of goods, but because these are limiimmgroperty rights, consequently in these

cases the assignment equals to alienation.



After having analyzed the legal rules were in éotwefore 1917, we have become
familiar with the definitions of the authors of thaeriod, who based on the available legal
rules tried to describe the term of alienation, nder the effect of legal rules they weren’t
seeking to highlight the content of the term, thayt rather targeted the protection of the
Church property, by this enhancing the principleabénation. But in their work appears a
newer clarification as well, namely referring to pr@hibition of alienation: which is nothing
else, but prohibiting the alienation of the val@abhattels and real estates which are dedicated
to God.

They enunciate, that: “those material goods, whiae once become property of the Church,
disposes with a sacred peculiarity, and these eaarrbe deprived from the Church.”
Summarizing the available definitions of the authand legal regulations of that period can
be concluded that the alienation used to meaneipéniod before 1917 the following: the sale
or assignment by gifting of the Church’s valuablettels and real estates, the exchange,
pledge, concession, and rental of goods ,and deduwall those contracts which resulted
subordination or copyhold of the Church’s propeitym the side of another person.

Regarding the period after the publication of QI€L7 we can conclude that didn’t

appear significant changes in the meaning of tiva tdienation. The prohibition of alienation
generally remained in force. According the conterapp authors, the alienation can be
described with the followings : In narrow sengeration means the complete assignment of
goods, trough which the direct ownership is assignéhis includes gift, sale or change ;
while in a broad sense alienation covers all agtsvhich the right of ownership of goods is
just partially assigned to another person, or theesship assigned by decreasing the direct
ownership, this way this includes the : mortgagecgl mortgage, lending, copyhold, rental
— especially in case of a period of more thanywee, the salvation of the real estate, or a one
year taxation.
So we arrived to the Il. Vatican Synod and to th€ €983 in the following period, and here
we recognized the novelty, that the Church doesisist on owning its material goods as
much as they used to do it earlier. The Church’ssyitiis to use its goods in line and
harmonized with its mission. The acquisition, pesgen, handling and alienation of goods
depend on how does they meet with the Church’sligedargets and mission. Do they help
or hinder the targets? The Church enunciates thatready to give up all goods hinder or
weaken its mission, credit, and its work which haen done for the Salvation of souls.

Nevertheless, neither the Synod and the CIC 1983 gjive the exact definition of

alienation, they provide several new informationcteate a definition. This type of new



information and novelty are the concepts of permapeoperty, over and above the threshold
of alienation is to defined by the Episcopal Coefee. This way to the alienation is given a
special Canon - law concept, with which the aliemmattan be explained only through the
Canon-law dimensions. The alienation appears whergiven goods of the Church are part
of the legally appointed permanent property andeedcthe alienation threshold defined by
the Episcopal Conference and the Holy See.

V. Regarding the definition itself, the authorstloé period mostly defined alienation dually:
in narrow and broad sense. According to their @pinthe narrow sense means only the way
as it is used in secular law. While in terms ofdat@ense it means all the acts, transactions
with which the intact of direct ownership resuletassignment of a given ownership. At the
same time this action can modify the owner’'s progpease (1295. k.) And includes: the
exchange, the establishment of easement or dejptygra of perpetuity, the mortgage, the
pawn of a right, of a legacy, or the give up offg the guarantee...

Nevertheless, all things considered we have tdhat so many important information
were left out form the definition’s of the authofhis way, the lack of information doesn’t
enable to describe the term alienation as completedl specifically as it should be used in
cases related to the Church and Canon law.

And if we don't see clearly, there is a danger adfreg mistakenly, and even the risk of doing
harms. That is why we decided to create a new iiefin which, even if it isn’t perfect, is
able to present the concept of alienation by imete meaning, in order to help those
authorities who are responsible law enforcemenilegty in the everyday life.

In order to see in details the richness and réiiglaf alienation we analyzed through
deeply the definition that we created. After havdame the analyses we can say that the new
definition is really better and more complete titamas before, because it shows more clearly
the Canon law concept distinguishing it from secuéaw, from a totally different legal
concept. We were composing the concept the follgwray:

The alienation in narrow sense is a legal act by which the owner of the concerned
goods (the Church) or the authorized person ofCtherch, with free will assigns to another
person by sale, gift, or exchange the (valuablajtehor real estate which is in the ownership
of the Church, which is anyway included in its pamant property, but it is above the
minimal value as it was defined by the Episcopatf€rence.

The alienation in broad sense means the assignment of some parts of dwnéos
another person of a (valuable) chattel or a realt@svhich is part of the permanent property,

while the direct ownership does not change. To tyji® of act are belonging all the acts,
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activities, and transaction which might modify oake worse the property case of the legal
person of Canon law (1295. k.). Particularly, wisenultaneously appears the danger of lose
of goods. Here can be mentioned the : rental, @lpecental for a longer period, pawn,
mortgage, copyhold, concession, establishment roitade, obligation of paying perpetuity,
or undertaking guarantee, give up inheritance fr gi

After our new definition was created, in our stwdy gathered and elaborated the laws
deal with alienation, including the different paltilaws which were legislated by the
Episcopal conference. We did this not only for sgehe right way of reaction by the help of
the new information, but also to create Bills anddmg principles for those countries, in
which the partial law has not been existing sadize to the lack of its establishment from the
side of the Episcopal Conference. It was the sanoase of Romania as well.

While creating the Bill we took into consideratidine traditions of Canon law and the
regulations of Episcopal Conferences which haveadly existed.

All things considered, | can tell that the objees have been successfully
accomplished. By our study, several factors hawmecanto view regarding alienation. |
gathered both the old and the new information whthcare of a parable like family man. But
especially | succeed this, because based on theinfewnation were gathered we could
create a new definition through which in our opmiave could more clearly describe the
concept and purpose of alienation. In favor of @irch, we could help by this process the
concept’s apprehension and importance. We did ,itirs@rder to make kept in mind the
Salvation of souls by the ecclesiastical trustgesind the alienation. We also did this
investigation for highlighting that the ecclesiaatitrusteeship and alienation should serve all
as it was ordered by the Redeemer and his examatek,which was drawn up by the

ecclesiastical Code as the most important law.



